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PROCEEDI NGS
(11:16 a.m)

CHI EF JUSTI CE REHNQUI ST: W' |1 hear argunent
next in No. 00-191, Federal Election Comm ssion v.

Col orado Republican Federal Canpaign Comm ttee.

CGeneral Underwood, I'msorry, | called you
General G eenwood before.

M5. UNDERWOOD: Thank you.

QUESTION: | now recogni ze you by your true
nane.

ORAL ARGUMENT OF BARBARA D. UNDERWOOD
ON BEHALF OF THE PETI TI ONER

M5. UNDERWOOD: M. Chief Justice, and may it
pl ease the Court:

Twenty-five years ago in Buckley this Court held
that limts on canpaign contributions can be nore easily
justified under the First Amendnent than limts on
canpai gn expenditures, and noted that a coordi nated
expenditure, such as one nade at the candidate's request,
is treated as a contribution for this purpose.

Not hing in the First Anendnent requires an
exenption fromthese rules for political parties. Congress
recogni zed that parties are different fromother politica
actors and gave them sonewhat higher contribution limts
and rmuch higher Iimts on coordi nated expenditures.
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QUESTION: | think that you do have a problemin
sustaining this part of the congressional act because the
basis for sustaining the limts on contributions is the
corruption rationale that has been in our cases for, you
know, 50, 60 years. But it's very difficult, at |east for
me to see how receiving a contribution would corrupt a
political party.

M5. UNDERWOOD: Political parties present the
risk -- arisk of the corruption that justifies limts on
contributions and coordi nated expenditures in tw ways.
First, because they can receive contributions in nuch
| arger anmounts than other actors and then redistribute
themto candi dates, they provide a conduit for other
actors to circunmvent the contribution limts of the act.
O her donors can make | arge contributions to the party
whi ch, though not technically, literally earmrked, and
therefore not in violation of the specific earmarking
provi sion of the statute, neverthel ess through infornmal
and wel |l understood arrangenents find their way through
the party to the candidate and create the sanme risk or
appearance of corruption as a direct contribution to the
candi dat e.

QUESTION:  Well, if those informal arrangenents
are that actually this noney is given to the party but we
know you're going to give it to candidate X, certainly the
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Congress can prohibit that. Perhaps it already has.

M5. UNDERWOOD: Congress has prohibited
ear mar ki ng, but the Court recogni zed in Buckley itself
that a prohibition on earmarki ng cannot reach, cannot be
effective to reach the whole problemof, in effect, using
an internediary to exceed the limts, and the reason is
for one thing an earmarking arrangenment requires sonething
nore rigid than what would usually happen. | nean, it's
not earmarking, for exanple, if -- within the neani ng of
the statute, if a contributor understands that there is a
good |ikelihood that the noney will be passed by the party
to the candidate, although there m ght be reasons why it
would not. In that case it's not earmarking, but it stil
has the prospect of being regarded by the candi date and by
the donor as virtually a contri bution.

QUESTION: Let nme get this straight. | can
understand why there's, you know, corruption if the donor
gi ves the candi date noney and there's a quid pro quo, the
candi date says |I'Il vote for your bill. But you allow
i ndi viduals to spend $100,000 in their own advertising for
this candidate, and it says at the bottom of the ad, you
know, paid for by Schwartz, and the candi date knows
Schwartz has bought hundreds of thousands of dollars of
tel evision advertising, that is perfectly okay, right?

M5. UNDERWOOD: That's the distinction between
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QUESTION: But if Schwartz gives $100,000 to the
Denocratic Party, we're suddenly worried that the
candidate is going to be corrupted because Schwartz gave
$100, 000? | can't understand that. That seens to nme so
fanciful to think that the one situation presents, you
know, an opportunity for corruption and the other doesn't.
You're much better off if you want to corrupt Schwart z,
spendi ng the noney on an advertisenent that says
presented, you know, presented by XYZ Corporation.

M5. UNDERWOOD: Well, the Court in Buckley had
to bal ance a nunber of different concerns in arriving at
its distinction between independent expenditures, which
will certainly often please the candidate, but which it
regarded as sufficiently inportant in First Anmendnent
terms so that limting themto protect against possible
i ndirect corruption was not pernissible on the one hand,
and contributions, direct contributions to the candi date,
whi ch the Court saw as having a | esser First Anendnent
conmponent on -- inportance on one side --

QUESTION:  Ri ght.

M5. UNDERWOOD: -- and a greater potential for
corruption on the other. That distinction having been
made, coordi nated expenditures are the functional
equi val ent of contributions. Wen you pay sonebody's
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bills, it's no different from handing them a check, and
that's what we have here.

Now, the additional point that | was addressing
was the use of an internmediary to make the, that is, if
we, if we have a prohibition on contributions and
coordinated -- not a prohibition, alimtation on
contributions and coordi nated expenditures to protect
agai nst corruption, then it can be easily circunvented
through internediaries, and there are only a few ways to
solve the internediary problem One of themis to limt
contributions to the internediary, in this case the party.
Another is to limt contributions by the internediary to
the candidate. That would be fromthe party to the
candidate. And the third is to try to prevent earmarking
directly. Each has its pros and cons, and the statute
uses each of themto sone degree to conplenent the other.

This Court recognized in Buckley that it's
i npossi ble to police earmarking sufficiently because of
i nformal and nonrigid arrangenents. The approach of
l[imting contributions to the party so that it can't
operate as a pass-through, would starve the party of
needed funds. It has disadvantages of that sort. There
isalimtation, but it's a high limtation.

QUESTI O\ But what does the party use its
[imted funds for? | mean, the whol e purpose of a party
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is to support candi dates, and to say that the party can't
use its funds for candidates is to say that you know,
parties don't -- cannot play a significant part in
Ameri can politics.
M5. UNDERWOOD: The section --
QUESTION:  And you tal k about the significant
First Amendnent val ue of an individual being able to spend
his nmoney on an ad for the candidate, there is significant
First Amendment value in that. It is not clear to ne that
there is any less First Amendnment val ue in people being
able to band together in political parties and in unison
support political candidates. That's a very inportant
First Amendnent value, too, and you're saying they can't
do that.
M5. UNDERWOOD: Well, no.
QUESTION: Well, you're saying they can do it to
a very limted degree, although rich individuals can take
out their own television ads, a party which gets
contributions fromJoe Sixpack in five and ten dollar
anounts cannot do that to support a candidate. | nean --
M5. UNDERWOOD: No, the party can do it in
unlimted anmobunts when it is nmaking the sane kind of
i ndependent expenditure that the Court held was entirely
protected in Buckley and in --
QUESTION: | nean, we're only tal king here about
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t he coordi nated hard noney, so to speak, party
expendi tures on behal f of candi dates.

M5. UNDERWOOD: That's correct. That's correct.

QUESTION:  That's such a tiny segnment of the
problem W' re not tal king about soft noney here, right?

M5. UNDERWOOD: That's right.

QUESTI ON: Not tal king about general limts on
contri butions?

M5. UNDERWOOD: That's right. This is a snal
segnent of the problem

QUESTI ON: Ckay.

M5. UNDERWOOD: It is a segnent --

QUESTION: Gven that it's a small segnent of
the problem what showing is there that there are enough
problenms with this small segment of corruption that
justifies the limt? | nean, it's alittle --

M5. UNDERWOCD: Well --

QUESTION: | don't know quite how to deal with
it. It's such a small segment of the problem Now what's
the justification here for this imt?

M5. UNDERWOOD: Well, the evidence that there is
arisk of internediaries, parties in particular, but
internediaries in general, aiding donors to circunvent
statutory limts is found in several places.

First of all, in the Senate debate in 1973, and
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we discuss this at pages 28 and 29 of our brief, several
Senators made -- expressly observed that a party can act
as a conduit for an individual who has reached his
contribution limt.

QUESTION:  So the danger is that contributors to
political parties are using those contributions to sonehow
corrupt the candi dates?

M5. UNDERWOOD: Correct.

QUESTION: And that's kind of an indirect sort
of a thing?

M5. UNDERWOOD: That's right. That the
anti-earmarking provision itself is evidence of Congress'
concern about that, about the evasion of the limts on
donors.

QUESTI ON:  And you say the earmarking provision
isn't sufficient?

M5. UNDERWOOD: That's correct.

QUESTION:  And where do we | ook for this
evi dence of concern? To stray remarks by sonme Menbers of
Congress or is there anything el se?

M5. UNDERWOOD: Well, there are remarks by
Menbers of Congress. There is, better perhaps even than
anyt hi ng congressional -- anything that was said, the fact
t hat Congress enacted an anti-earmarking provision which
shows that it was concerned about the danger that donor A

10
ALDERSON REPORTI NG COVPANY, | NC.
1111 FOURTEENTH STREET, N W
SUl TE 400
WASHI NGTQON, D. C. 20005

(202) 289- 2260
(800) FOR DEPO



© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

woul d avoid his -- the limt that he could contribute to
candi date C by passing it through B

QUESTION:  But you think that's not sufficient?

M5. UNDERWOOD: That's correct. And this Court
said it wasn't sufficient in Buckley, and observed that
that's part of why -- part of what justifies the limt on
i ndi vidual contributions in a canpaign, the total limt,
not --

QUESTION:  Is the argunment, Ceneral Underwood,
it is not that the party is corrupted, | take it, because
that woul d seem just fatuous, but the party is kind of a
means to corrupting the candi date hinmsel f?

M5. UNDERWOOD: Yes. There are two argunents
about the risk of corruption. At the nonment the argunent
that 1'mtalking bout is that the party is a neans -- that
the contribution limts on individual donors are justified
as a neans of preventing corruption and the risk of
corruption donor to candidate, and that the party, as an
internediary, can facilitate, can essentially undern ne
t hat mechani smthat the individuals can exceed their
contribution limts.

QUESTION: So it's a prophylactic rule, kind of?

M5. UNDERWOOD: Well, | would say -- | wouldn't
call it a prophylactic rule. | would call it an
anplification or a support or a backup to the

11
ALDERSON REPORTI NG COVPANY, | NC.
1111 FOURTEENTH STREET, N W
SUl TE 400
WASHI NGTQON, D. C. 20005

(202) 289- 2260
(800) FOR DEPO



© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

anti-earmarking provision. |It's addressed at the sane
probl emthat the earmarking provision is addressed at.

QUESTION: But it covers nmuch nore than
ear mar ked funds.

M5. UNDERWOOD: But it covered --

QUESTION: It covers any funds that the party
has, so it is prophylactic. |It's excluding the party from
doi ng many things that wouldn't be corrupting, right?

M5. UNDERWOOD: Well, no nore thing that the
contribution --

QUESTI ON:  Because this is the fear that sone of
t hem m ght be.

M5. UNDERWOOD: Than the direct contribution
limt.

QUESTI ON:  Sure, but that's prophylactic, too, |
suppose.

M5. UNDERWOCD: Well --

QUESTION: Do you agree with --

M5. UNDERWOOD: Yes, it is not the case -- |I'm
sorry, Justice Stevens.

QUESTION: | was just going to ask you, do you
agree with the proposition, or to what extent do you
di sagree with the proposition that the basic function of
the party is to elect candidates and therefore a
[imtation on the ability of the party to give noney to
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candi dates pretty well disables the party from doi ng what
it was created to do?

M5. UNDERWOOD: | don't think it disables it. |
woul d agree that it -- that the function of the party is
in large part to elect candidates, and that a limtation
-- | guess any limtation on it -- but I -- if it were
prohi bited from nmaki ng any contributions to candi dates and
if it were prohibited from nmaki ng i ndependent
expenditures, it couldn't acconplish its purposes.

There is no limt on its independent
expenditures. There is no limt on a large variety of
party buil ding and get-out-the-vote and
nmessage- comruni cating activities, and there is a not --
there is a not -- thereis alimt, the limt on
contributions to candidates, and the limt on coordi nated
expenditures which are a formof contributions is not
disabling. It's quite a bit higher than the limt on any
ot her contributor, recognizing the role of the party, but
just attenpting to put a ceiling onit. It'salimt
that's adjusted. It's basically --

QUESTION: So it serves free speech for the
party to spend noney on behal f of a candi date w t hout
di scussing with that candi date the candidate's views and
to make sure that the candidate's canpaign is the sane as
the party. It serves free speech if the party doesn't
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coordinate with the person that it's backing.

M5. UNDERWOOD: Coordi nat ed expenditures have --

QUESTION: It's a very strange, very strange
cal cul us.

M5. UNDERWOOD: Coordi nated expenditure has a
techni cal neaning here, and it doesn't violate the
prohi bition on coordi nated expenditure for the party to do
sonmething that is consistent with the candi date's
canpai gn.

What the coordi nated expenditure prohibition was
designed to prohibit was the candi date essentially paying
the nmedia bills for the candidate, and the record contains
evi dence that the over -- that the predom nant forumthat
coordi nated expenditures take is exactly that.

QUESTION: What if, what if the party consults
t he candi date and says, you know, we're thinking of
running a series of issue ads, and we're going to say
you're a big supporter of gun control? Now you that w |l
hel p you or hurt you? W don't want to do it if you think
it will hurt you. What about it? And he says, you know,
one or the other, it doesn't matter. Wuld that not be a
coor di nat ed expenditure?

M5. UNDERWOOD: |'mnot at all sure that it
woul d be, Justice Scalia. There may be difficult cases at
the margin, as the donor takes nore initiative and the
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candi date | ess.

QUESTION: But that's a pretty fundanenta
guestion. | don't think that's a marginal question. This
guestion has to conme up all the tine. Can the party
consult the candidate at |east on what issues the
candi date wants the party to address in its advertising?
It sounds |ike coordination to ne.

MS. UNDERWOOD: Coordination isn't even a
statutory term but the Federal Election Comm ssion has
been devel oping regulations to try and nmake nore precise
exactly what is prohibited here. It is clear, it has been
clear fromthe outset of the statute that the purpose of
the prohibition here, it's a perm ssion for independent
expenditures. The limtation on coordinated expenditures
is to prevent the candidate, prevent anyone -- party or
anyone el se -- from making contributions in the form of
payi ng the candidate's bills.

QUESTION:  All right. Let's say that this is
not a coordi nated expense. Are the parties allowed to do
it? Wiich would nmean that a fat cat industrialist bent on
corrupting the candidate could wite to the candidate a
| etter and say, you know, |'mgiving $100,000 to the
Denocratic National Conmittee to spend on gun contr ol
i ssue advertising, which | amsure will help your
canpai gn.
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M5. UNDERWOOD: Well, that's a feature of any
i ndependent expenditure. It is so --

QUESTION:  No, but what |I'msaying is, once you
allow that, doesn't that have the sane corruptive effect
as what you're trying to prohibit?

M5. UNDERWOOD: No. Although these things are
all a matter of degree, it is the case, | nean, it's -- it
is the case that Congress thought that contributions over
a certainlimt created a potential for corruption, and
that to nake that enforceable, it had to prohibit as well
or limt as well things that are the functional equival ent
of contributions, such as --

QUESTION: But it's also the case that the
Congress under the statute that you're defending forces
exactly the type of indirect support that Justice Scalia
has just described instead of having it out in the open
where everybody knows who is supporting who and who is
payi ng noney for whom That seens to nme just conpletely
contrary to the whole idea of the truth that the First
Amendnent i s designed to vindicate.

M5. UNDERWOOD: |t may be that a narrower
definition of coordinated expenditures, then, seens to be
sort of in the air at the nonent is what would serve this
nmet hod, this problem best, and the Federal El ection
Comm ssion at the noment has under advi senent, is
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considering rewiting its -- considering new regul ati ons
regardi ng the definition.

QUESTION:  No, we're assunming -- | think we were
assum ng a narrow definition of coordinated expenses. W
were assum ng that the parties spendi ng noney on gun
control advertising, after consulting with the candi date
about that, is not a coordinated expense, so the party
woul d be able to do it. W were assunm ng a narrow
definition. And the narrower the definition is, the nore
it raises the sane problens of flowthrough to the
candidate fromidentified nmal efactors of great wealth
that, that you're trying to prohibit.

M5. UNDERWOOD: Well, Congress was trying to
strike a balance here in the Iight of what this Court said
it could and couldn't do in respect of, on the one hand,
protecting the speech interests of contributors, of
spenders, of independent spending and on the other hand
attenpting to guard against the risk, the reality and the
appearance of corruption which at its narrowest is quid
pro quo and noving out fromthat is inplicit, excessive
conpliance that is like a quid pro quo.

QUESTION: Did Congress, having nade the --
drawn the line where it did to whatever expertise that
branch of governnent has with political canpaigns and
canpai gn spendi ng?
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M5. UNDERWOCD: Yes. It has been observed
before that Congress perhaps -- well, that Congress is
fully famliar with the practices of canpai gn expenditures
and canpai gn fund-raising and with the risks and benefits
that various fornms of fund-raising have and that having
eval uated all of those risks and benefits and taken
gui dance fromthese courts, the distinctions that this
Court has drawn, its effort to, to nmake those judgnents is
entitled at |least to some, sone credit.

QUESTION: Do we owe any deference to common
sense in recognizing that when Congress draws up canpai gn
funding legislation, it is nore likely to draw up a system
that favors incunbents and is it not true that this rule
of course favors incunbents because the one who suffers
t he nost when he can't get significant funding fromthe
party is the new candi date, the unknown face who is
runni ng agai nst an incunbent? And that's what happens.

MS. UNDERWOOD: | think if we -- | think if we

QUESTION: It doesn't surprise nme that Congress
woul d not be terribly upset by this restriction. It
favors incunmbents all the tine.

M5. UNDERWOOD: Well, conmon sense points in
several directions. | think that the nost basic conmon
sense proposition here is that so long as there's a limt
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on what donors can give to a candidate, they will be
trying to find ways to get around it, and one good way is
to use internediaries that are not subject to the sane
limts and that Congress recogni zed that and attenpted to
address it without crippling other inportant functions by
putting a limt on the contributions, by not prohibiting,
but putting a limt on the contributions and coordi nat ed
expenditures that parties can make to candi dates.

There is a second corruption concern, and that
is the concern, not that the party would act as a conduit,
but that the party |leaders in charge of dispensing funds
woul d, in effect, exact -- pay for votes, would thensel ves
tie noney to legislative actions. There is no direct
evidence in the record of that happening, but it is the
case that if a candidate's own famly can be subject to a
prohi bition on contributions in order to protect
corruption, there is no such thing as being too close to
corrupt, and --

QUESTI O\ How does the record on the potenti al
for corruption differ here than what was before the Court
in Ni xon agai nst, what, Shrink?

M5. UNDERWOOD: Well, in N xon against Shrink --
Shrink, Mssouri Political Action Conmittee, the question
was whet her the corruption, the potential for corruption
that justified the Federal statute also justified the
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State statute, and the court said that it wasn't necessary
to devel op new evi dence of essentially the sane,
essentially the same problem

QUESTION:  That was -- Shrink, M ssouri,
invol ved contribution limts, did it not?

M5. UNDERWOOD: Yes, it does. But so, in fact,
does this case, in that coordinated expenditures are, in
effect, contributions or if this Court were to concl ude
that they are not, then it would be decided --

QUESTI ON: But your corruption rationale is much
less if you' re tal king about a big wheel or, you know, a
fat cat donating a |ot of noney to a candidate, the idea
is the fat cat is going to get sonmething in return, but
the idea that a political party donating to a candidate is
going to get sonmething in return just doesn't have the
same ring to it.

M5. UNDERWOOD: Well, as | suggested, it does,
however, | think, have the sane ring to say that a
political party can facilitate the very transaction that
you were just describing; that is, the fat cat now not
giving noney directly to the candi date because he's barred
fromdoing so, but giving it to the party to transmt to
the candi date with everybody understandi ng exactly what's
goi ng on.

QUESTION: But that's a formof a prophylactic
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rul e which we have never sustained in the First Amendnent
context, | don't think.

M5. UNDERWOOD: Well | don't think it's any nore
prophylactic than the prohibition on contributions in the
first place. Not every contribution, in fact, is corrupt,
but alimt -- it's not a prohibition. Alimt on
contributions is designed to mnimze the risk of --

QUESTION:  But it depends on how much you're
hurting the person that's being prohibited. | just don't
agree with you that, ny goodness, if we can do it to
famlies we can certainly do it to political parties. |
mean, with few exceptions, the whole reason for being of a
famly is not to get the father or nother elected to
office, and that is the whole -- that is the whole reason
for being of a political party, and to say that it can't
do that in the nost and perhaps the only effective way, by
coordinating its expenditures with the very candidate is a
real ly great inpingenent upon the functioning of the
party, unlike the famly.

MS. UNDERWOOD: Well, | think the function of
the famly is to advance the interests of its nmenbers, but
| would |ike to reserve the rest of my tine for rebuttal.

QUESTI O\ Thank you, CGeneral G eenwood. In ny
el enentary school there was a girl nanmed Barbara
G eenwood.
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M5. UNDERWOOD: Well, | hope you held her in
hi gh regard.

QUESTION: M. Baran.

QUESTION:  Chief, I'"m Scali a.

ORAL ARGUMENT OF JAN W BARAN
ON BEHALF OF THE RESPONDENT

MR. BARAN. Thank you, M. Chief Justice, and
may it please the Court, the statute before you nmakes it a
crinme for a political party to send one letter to every
voter in the State if the candidate requested that letter
or collaborated in its preparation.

The issue before the Court is whether this
clear, direct, and substantial infringenment on political
parties' First Anmendnent rights is justified, and based on
this Court's precedent, the |legislative record, and the
factual record developed in this |lengthy case, the answer
nmust be no.

The record denonstrates that this [imt directly
and substantially suppresses political party speech and
does not prevent any discernible formof corruption.
Moreover, this particular Federal limt stands in contrast
to the majority of State | aws which may restrict
contributions to political parties, and contributions to
candi dates do not restrict the anount of party support
that can be received by candi dates thenselves with State
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el ections.

The noney that the party can spend for the
prohi bition --

QUESTI O\ Excuse nme. You say the majority of
State laws. How many states have a prohibition of this
sort, do you know?

MR. BARAN. According to the am cus brief of the
attorneys general, there are 17 current states that have
such a restriction of some form There used to be 20
states. Three have repeal ed these restrictions, nobst
recently Col orado | ast year and al so our |argest State,
the State of California in Novenber of 2000 had a
ref erendum and over 60 percent of the voters of California
supported that proposition, which was nunber 34, and that
proposition placed nunmerous restrictions on contributions
to candi dates, contributions to political parties, but at
the sane tinme repealed a short-lived restriction that the
State of California had on the amount of contributions or
expenditures that parties could make in support of
candi dates for office in the State of California.

The noney that the parties can use to support
their candidates for the House and the Senate and even for
President has to be the so-called hard noney. The
District Court noted in its opinion that the majority of
this so-called hard noney that the national parties raise
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cones in suns of less than $100.

It is true that there are contribution limts
that are sonmewhat higher for parties and for candi dates.
For ny client, the Col orado Republican Party, that limt
is $5,000 per year. And for national party comittees the
[imt on individuals is a maxi num of $20, 000 a year.

| believe the record shows that there are very
f ew $20, 000 contributions --

QUESTION:  Now, if you win, and | guess this is
their main rationale, what they're saying, if you win, to
give a practical exanmple, if you have a famly of four,
guess candidate X who is running for the Senate, can take
$4,000. And then if you win, instead of $4,000, he could
t ake $80, 000 t hrough the party.

Al right,so if you assune a Senate race that
costs $4 nillion, let's say, the difference would be
bet ween whet her you had to find 50 willing donors with
famlies or a thousand. So couldn't Congress concl ude
that where a Senator is dependent upon 50 families with
$80, 000 each, the appearance, anyway, that the Senator
will be quite beholden to those 50 is far greater than
where he nust, in fact, get that $4 nmllion fromat | east
a thousand? Now, that it seens to nme is what the
government's argunment boils down to, and they're saying we
never know about these corruption things or the
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appearance, but the difference between fifty famlies and
a thousand famlies is as good as any.

MR. BARAN.  Yes, Justice Breyer, that is ny
understanding of their argunent. | would point out that
everyt hing you just described, assumng it was |awful and
did not violate the antiearmarking provisions of the
current statute, would be perm ssible under the current
systemwith these limts, with these spending limts.

QUESTI ON:  Because they limt the spending, as
you just pointed out, to the party, to the candi date
directly to a hundred and sonme odd thousand dollars. So
it's a kind of conpromise. But if you win this, the
limtation's gone, and therefore the first thing a
candi date does is he says to the 50 people who know him
t he best, thank you for the four. Now I'Il tell you how

you give nme $76,000 nore. Just wite the check to the

party, and 1'Il keep a tally, and so do they. And believe
me, I'lIl know where it cones from
MR. BARAN. | stand by ny earlier answer,

Justice Breyer, that that is possible under the existing
system that a candi date, taking your hypothetical, could
say | don't want to raise contributions froma thousand
people. | will sinply go and collect the contributions
you just described froma large famly and direct it
towards the party.
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QUESTION: Isn't there then alimt on what the
party can give hinf

MR. BARAN. Yes, there is alimt. But they can
do it within these spending limts.

QUESTION: Well, within that Iimt, right, but
the different --

MR. BARAN. Wthin the spending limts. And if
this practice is actually plausible, which | don't believe
it is, surely there would be a single instance of this
type of contribution practice that would have occurred in
the last 25 years under these |imts including in states
with very sizable spending limtations on parties.

QUESTION:  Well, | presune --

MR BARAN. And there is none.

QUESTION: -- there are -- are there not
instances in the record in which individuals who have
contributed their maximumdirectly to the candi date have
then made contributions to the political party? | nean,
assunme that. There's no dispute that that has happened.

MR BARAN: That is correct. Contributors do
contribute to the party who have al so contributed to
candi dat es.

QUESTION:  If that has happened, then exactly
what Justice Breyer is describing can occur, but it occurs
in conparatively piddling anbunts as agai nst what woul d be
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possible if you win this case.

MR. BARAN. | disagree, Justice Souter. The
hypot heti cal that has been advanced here is that there is
an incentive for candidates to go to individual
contributors and urge themto donate noney through the
party wi thout violating the anti-earmarking provisions in
| arge sunms of $5,000 or $20,000 in Justice Breyer's
hypot het i cal .

QUESTION: That is the assunption --

MR. BARAN: There is no --

QUESTION: Wiy is that inplausible?

MR. BARAN. | believe it's inplausible because
there is not a single instance of that having happened in
the 25 years of the --

QUESTION:  Well, | think we may be playing with
words. There are instances of contributors to individuals
who are also contributors to the party, and | suppose
t hose i nstances do not stand out as outrageously obvious
exanpl es of, you know, sonething close to quid pro quo
because the amobunts are small. We're not able to interpret
the things nore finely than that, but it seens to ne that
t he suggestion of the question is intuitively sound, and |
don't know why it isn't intuitively sound. You' re saying,
well, it's not intuitively sound because we have no
exanpl es of what would go on if I won the case. And we
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don't have those exanpl es because we have the current |aw
in place.

MR. BARAN: No, Your Honor, | believe we have no
exanpl es because after 15 years of litigation in this
case, including five-and-a-half years of discovery,

i ncl udi ng depositions of nunerous party officials and
el ected officials, there's not a single instance of any
contributor, any contributor giving any anount of noney
that is designated for a specific candi date.

QUESTION: I'msorry, | knew that, but | may
have read the newspapers with a cynical eye, but it seens
what | read in the papers says that sone candi dat es,
anyway, wite letters to their friends and say, now, wite
checks for X to ne personally, then you max out. Now
here's what you do next, wite sone checks to the party.
Now at this |level you nmax out again. Now here's what you
do after that. You wite sonme soft noney checks, and
there is no max.

Now, have | read the newspapers wong or is that
possi bly practice in respect to sone political candidates?

MR. BARAN. | think the newspapers also refl ect
that there are people who are pleading guilty and actually
going to jail --

QUESTION:  No, no, no, but --

MR. BARAN. -- for making earmarked or straw
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contri butions.

QUESTION:  No, | --

MR BARAN: The record in this case, Justice
Breyer, does not have an instance of that type of
circunstance. It does support the proposition that when
candi dates are involved in helping their parties raise
noney, which they are involved in, they do so w thout such
desi gnations, w thout such prom ses that the noney will be
spent for them and the record is very consistent that the
political parties nmaintain control over whether to spend
t hat noney, how to spend it, and on whose behal f.

QUESTION: | see why we're -- is this the point
of what | consider our m sconmunication.

MR. BARAN. Ckay.

QUESTION: | have not specified sonmething. You're
turning your answers on the fact that you can't earmark
the, the circuitous route, and so for my assunptions to be
correct, | have to be assuming a fact that's debat abl e,
and that is that the tally system works approxi mately
simlar to earmarking, but on ny assunption that that's
factually true, we get to ny questions, but on the
assunption it's not factually true, then your answers are
-- is that the point of disagreenent?

MR BARAN: | believe that is true.

QUESTI O\ Thank you.
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MR. BARAN. | do think that is an assunption of
a fact that | believe the record does not support.

QUESTION:  Well, of course, unless there's
earmar ki ng, | suppose the opportunity of corruption is
very little greater under what the reginme woul d be wi thout
this prohibition than it is what the regine would be with
it. | suppose any candidate would feel synpathetic to
soneone who was agreed to give $80,000 to the State party,
whi ch he knows will be used to support himeven though not
in coordination with him lIsn't there -- don't you think
your candi dates generally feel synpathetic to people who
give a lot of noney to the State cormttee, even under the
current regi ne?

MR. BARAN. Yes, that they are --

QUESTION: Knowing that the State regine wll
spend a |lot of noney to help themin one way or anot her,
coordi nated or not?

MR. BARAN. Well, the record reflects that many
candi dates, primarily incunbent office holders, are very
active in raising noney for their parties. The record al so
shows that political parties are the only source of
financial support in our systemthat do not primarily
support incunbents. In fact, this past election we have
experienced the phenonenon that nore noney is being
donated to political parties from excess funds of
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i ncunbents who face virtually no conpetition in their
reelection efforts than the anount of noney that is
actual ly being spent by political parties to support other
i ncunbents who are in danger of |osing reelection.

So we have a possibility here that the people
t hat candi dates should really be indebted to are
i ncunbents who are relinquishing |arge sunms of their own
noney to help their party el ect chall engers and open-seat
candidates to join incunbents in the House or the Senate.
And that is what this record shows. This record also
shows that the noney, the hard noney that's being spent is
bei ng spent on party speech. Over 90 percent of the noney
that's subject to these spending limts is for direct nai
and television and radio. Now, that's as of 1997. |
bel i eve that percentage has increased since we took all of
t hose facts back in 1997. The record al so shows that the
political parties |like to control how they are going to
spend their noney. They don't like to just give a pot of
noney over to the candi dates. The record shows in the
testi nony of Donal d Dane, Col orado Republican Chairman,
that we don't want to do that. W don't know how our
noney is going to be spent. W have so nuch difficulty
raising this noney, why would we want to do that. W want
to decide howit's going to be spent, for what purpose and
whet her or not this was a good use of our limted
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resources, and that is actually what the practical effect
is of striking down this spending limt is, | think there
is a msconception --

QUESTION: What is the practical effect of
striking it down? 1Is it significant or not? |I'mtrying
to figure it out.

MR. BARAN. | think it is significant in the
following two respects, Justice O Connor. Nunber one, it
takes away fromthe Governnent and pl aces back to the
political parties the discretion as to how best to use
these limted resources in the formof hard noney. It
doesn't do a party any good to have a right to spend $3
mllion under this limt in California if there isn't a
conpetitive race there for the Senate and at the sane
time, there mght be an extrenely conpetitive race in the
State of Col orado where the limt is 200 or $300, 000,
depending on the formula, so the party has whatever noney
has been voluntarily contributed to it under all of those
other restrictions. [It's hard noney. They decide well, we
want to spend perhaps $500,000 in Col orado, or we want to
spend a greater amount of noney in California if we did
have a conpetitive race.

QUESTION:  You can do it as long as it's not
coordinated. What is the -- why does the restriction on
coordi nati on give you a probl en?
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MR. BARAN. Well, the record that we devel oped
after this Court's consideration in 1996 deals with the
exercise of political parties of making independent
expenditures in the '96 el ection, and what they
experienced were occasi ons where, by spending their noney
wi t hout consultation with their own candi dates, they nmade
sonme m stakes, political m stakes. They contradicted
their candidates. They may have m scharacterized their
position, and the result is, that in order for themto
exercise their full First Amendment rights by spending
t heir noney independently and ripping thensel ves away from
their indi spensabl e candi dates, they actually run the risk
of harm ng the candi dates who are so inportant to their
own el ectoral success.

Now, with respect to any other independent
expenditure, of course, the jurisprudence here says that
that's a risk that any individual or political commttee
runs by --

QUESTION:  I'mnot sure how inportant this is,
but what you just said suggests this to ne, that there
sonetinmes is a difference of approach to an el ection
bet ween the candi date and the party and if you allow this
statute to be held unconstitutional, you would allow the
party to exercise its influence to cause the candidate to
shift its views to accept those of the party. 1Isn't that
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one of the -- one of the factors that's involved here?

MR BARAN: Well, there is a fundanental, a
fundamental question of what is the right of a political
party in ternms of placing conditions on how they are going
to spend their noney or support candidates. There is no
reason why a party could not say we will only financially
support candi dates who agree with our party platformto
cut taxes. And if they decide not to support a candi date
who doesn't adhere to that platform plank, then presumably
that is their right to do so. It's not corrupt.

QUESTION: M. Baran, you were going to give two
responses to Justice O Connor. You said there were two
reasons. | was waiting for the second one but just before
we get too far away fromit, what was the second?

MR. BARAN. The practical effect of striking
down these limts in addition to giving parties their
di scretion as to how best to spend their limted resources
is that | believe the other practical effect is that it
will provide an incentive for political parties to raise
nore hard noney, which is presunably the beneficial noney
that we have in our process.

Ri ght now, there is actually a perverse effect
of these limts, rather than preventing corruption,
arguably, they are pronoting corruption because the limts
tell a party chairman or fund-raiser it really doesn't
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matt er how nmuch hard noney you raise. You are not going
to be able to spend nore than this anmobunt to pronote your
candidates. So a party |eader says, well, why should I
devote nmy limted resources and tine and energy on raising
nore hard noney that | cannot spend, as opposed to going
out and raising nore of the soft noney, which cannot be
spent for perhaps the same purposes, and can't be as
politically effective, but I'"'mgoing to raise nore soft
noney and the statistics that are in the record show t hat
soft noney has increased at triple digit rates from'92 to
'96, '96 to 2000, and yet hard noney fund-raising has
essential ly pl ateaued.

QUESTION:  Okay but that's, | nmean, that may be
a very good argunent to Congress, naybe a dangerous
argunment because the soft noney opponents may find
sonmething to run with there, but I'mnot sure that it's an
argunent, and | realize you were asked to get into this,
but 1'mnot sure that it's an argunment that's going to
hel p us decide this case.

MR. BARAN:  No.

QUESTION: | take it so rmuch of the -- the other
side's position here depends on the rel ationship between
t he coordi nated expenditures and the individual
contribution limts to the candi dates thenselves. Do you,
do you contest the, | guess, intuitive assunption that if
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a candidate had the choice of retaining the present limts
on contributions directly to that candidate, and on the

ot her hand, having a systemin which there were no
contribution limts, he could accept any anmount from
anybody, do you, do you contest the intuitive judgnment
that he woul d probably accept the |atter system and say,
sure, let ne accept any anount of noney?

MR. BARAN. From anybody.

QUESTI ON:  Yes.

MR. BARAN. In lieu of what? |'msorry.

QUESTION: In lieu of the current system of
[imtations on contributions to nmake.

MR BARAN: | don't know the answer to that
because it requires ne to try and read the m nds of many,
many politicians. | believe that there would be a
di vision of opinion. On the one hand, there would be
politicians who would say, yes, | would like to scrap this
system and be able to take unlimted anbunts of noney from
i ndi viduals or political conmttees and |'mprepared to
hol d nyself accountable to the public and the voters for
t hat deci sion.

On the other hand, | think there would be
politicians and i ncunbents who say, no, | really don't
want that because | think it would present a political
problemor it may open the doors to sone undue influence
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and pressures fromlarge --

QUESTION: Won't the first group, the group that
says, yes, | would like to replace the present system and
be able to take as nuch as anyone wants to give ne,
woul dn't that first group prefer a systemin which there
was no limtation upon coordinated expenditures by the
party because that first group could achieve very nuch the
sanme result in that way, isn't that so?

MR. BARAN. No. | believe that there is a very
substantive and historical difference. One of the
di stingui shing features of the legislative record going
back to Congress' consideration of canpaign finance reform
in the early 1970s is that while there is a great deal of
concern expressed regardi ng individuals and political
committees supporting candi dates of political parties, the
utterances from Congress regarding political parties are
uniformy laudatory. | nean, they say, well, this is
important institutions, they're unique. W've got to give
themlots of roomto operate.

QUESTION:  Well, sure. But now we're, now we're
-- what I"mpositing is a systemin which the political
party, which everybody esteens for different reasons,
per haps, but everybody supports, now, on your theory the
political party can sinply be given another useful task
and the useful task, in effect, would be to elimnate the
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need of the candidate to be scranbling for the $100
contributions if it could accept, in effect, through the
party, contributions in the anpbunts that Justice Breyer
was tal king about in his hypo a while ago.

MR. BARAN. But | believe Congress has perceived
that to be a benefit, not only to them but to the entire
denocratic process.

QUESTION: Well, if it perceives it as a
benefit, why does it have the restriction on coordi nated
expenditures? Apparently, it does not perceive it as a
total benefit?

MR. BARAN. Well, there is a very interesting
reason for that, which goes back to when Congress devi sed
t he canpai gn finance systemthat this Court reviewed in
t he Buckl ey decision. And the genesis of this particular
[imt was introduced in the United States Senate back in
1973 or 1974 at a tine they were considering a bill which
provi ded for no private contributions in general elections
for the Senate or the House and that there was going to be
conpletely publicly-financed and when they got to this
public financing proposition, sonebody got up and said,
wel |, what about the parties? | nean, we have got to |et
t hem operate and they said, well, that's great, we're
going to |l et them operate, but of course, our principal
concern in addition to corruption is we want to equalize

38
ALDERSON REPORTI NG COVPANY, | NC.
1111 FOURTEENTH STREET, N W
SUl TE 400
WASHI NGTQON, D. C. 20005

(202) 289- 2260
(800) FOR DEPO



© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

resources and we want to nake sure that there is not
excessi ve spending so we're going to devise this formula,
which is nore generous than we are providing to anyone. In
fact, it's generous exponentially because we're telling

i ndividuals and political commttees they cannot
contribute to these candidates at all, and that's the
genesis of this limtation.

W di scussed that in 1996 before this Court that
shows that historically this was a limt inmposed to
prevent excessive spending. This court noted it in the
deci sion of FEC vs. Denocratic Senatorial Canpaign
Commttee and the plurality decision noted that
congressi onal purpose.

QUESTION: Well, that is certainly a rationale
that supports spending limts generally, but I don't know
that it is, it is or was nmeant to be the exhaustive
rationale for a distinction between coordinated and
uncoor di nated because if that were the only issue there
woul dn't have been any distinction.

MR. BARAN. Wl --

QUESTION: A spending limt is a spending limt.
And if you're distinguishing between coordi nated and
uncoor di nated, presunmably you have a different policy in
m nd, and | presunme, and | haven't heard anything to the
contrary, that the policy is exactly the intuitive
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j udgnment that was behind the original hypo of Justice
Breyer's.

MR BARAN: | believe that if that were the
policy surely one Senator or one Congressman, at sone
point, in the consideration of canpaign finance over a
period of literally decades woul d have gotten up and said
you know what --

QUESTION: Did they do it for no reason at all?

MR. BARAN. Surely one Senator or one
Congressman at some point in the consideration of canpaign
finance over a period of literally decades woul d have
gotten up and said, you know what --

QUESTION: Did they do it for no reason at all?

MR. BARAN. No. They did it to limt spending.

QUESTION:  They don't need to distinguish
bet ween coordi nated and uncoordinated if that's what
they' re concerned wth?

MR. BARAN. No. Because, and this nay explain a
little bit of that dichotomy in the statute today that we
have that contribution Iimt of $5,6000 to candi dates from
a political party and yet we have this special provision
in Section 44l1la(d). Well, back when they introduced this
original statute, there weren't going to be any
contributions by anybody to candi dates for the Senate and
t he House in general elections.
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QUESTION:  Now there are. Are you saying that
the rationale for what happened here was j ust
i nadvertence. Nobody thought about it? Nobody went back
and said, hey, we don't need this now?

MR BARAN: | believe that the rationale for
this provision today is the original rationale, the entire
statute, this provision was transferred verbatimafter
this Court's decision in Buckley fromthe crimnal code of
Title 18 into the existing statutory provision of Title 2.
And ot her than the report | anguage that was noted in the
Government's brief regarding the effect of this provision
after Buckley, there is no other congressional utterance
that 1'maware of regarding the purpose of the statute.
This really is arelic from Congress' effort to basically
control spending in the entire political process.

There is one final point I would like to bring
to the Court's attention. There has been discussion about
Congress' treatnment of famly nmenbers and there is an
intimation that perhaps there was no record or |egislative
record regardi ng Congress' actions in that regard. W
noted in our reply brief in 1996 that there is |egislative
record of concern back in 1974 about wealthy famly
i ndi vidual s contributing to candidates of their famly.
There was even the exanple noted of concern that Nel son
Rockefeller's nmother had contributed one and a half
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mllion dollars to his canpaign in 1968, and there are
sone floor statenents by legislators as well. So it is
not accurate to say that Congress did not have any
expression of concern about fam |y nmenbers, as opposed to
political parties, and that record was presented to this
Court in Buckley when it considered all of those statutes
at that tine.

| would also like to address the question about
what is the definition of coordination. That is in the
statute, Section 441A. It does prohibit or it does turn
an expenditure into a contribution if there has been a
request or a suggestion, if there has been consultation
with the candidate and | don't believe it's at all clear
whet her the Governnment would not restrict a political
party's spending if they sinply went to a candi date as
suggested by Justice Scalia and said, well, will this help
you or will this hurt you? There is sone history of FEC
enforcenment that suggests that at |east as far as the
conmi ssion is concerned that woul d constitute coordi nation
and therefore would be either subject to our limt or
sonehow barred under the contribution [imts. |If there
are no further questions, | have covered everything I
intended to cover.

QUESTI O\ Thank you, M. Baran. General
Underwood, you have four m nutes renaining.
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REBUTTAL ARGUVMENT OF BARBARA D. UNDERWOOD
ON BEHALF OF PETI TI ONER

M5. UNDERWOOD: Thank you. | just want to make
a few points. The rationale for the party expenditure
provi si on has always been a conduit theory. The structure
of the statute has changed, and so just exactly how the
party could act as a conduit to evade whatever limts
exi sted has changed, but right fromthe beginning, the
concern was that the party could act to enabl e anot her
donor to evade the limts by --

QUESTION:  Well, you just said there is nothing
in the legislative history, not one Senator, not one
Congressman ever said anything |ike that.

M5. UNDERWOOD: Well, at pages 28 and 29 of our
brief, we quote sone legislative history. | think ny
col | eague di scounts it because it was at a tine when the
structure of the statute was sonewhat different so the
evasion and the conduit that was possible was sonmewhat
different but it was neverthel ess then, and is now, ained
at preventing parties fromenabling individuals to avoid
their limts. | nean, at page 28, Senator Matthias says
that the point of this is to prevent an indirect
contribution by a candidate -- by a contributor to a
candi date goi ng through the party. That was why the
provision was in the statute.
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The coordi nated expenditures are |like
contributions and it was the prem se of Buckley, over sone
objection to be sure, that they have a greater potenti al
for corruption than independent expenditures. That's true
for parties and for political action conmttees, as well
as for individuals, and it's true for fat cat
contributors, as well as for small contributors, so the
right that's being clainmed here, the constitutional right
here to unlimted coordinated expenditures is, in effect,
a claimof right to unlimted contributions.

The Col orado Republican Party isn't making that
argunment, but it seens to follow fromtheir argunent
because parties -- and the reason why, although parties
are different fromother kinds of actors in the system
t hey neverthel ess need to be subjected to sone limts, is
preci sely because, as internediaries, they can serve to
defeat the other limts of the statute.

A party has no nore -- that was a judgnent
Congress was entitled to nmake, not conpelled to make, but
entitled to nake. It solves a part of the problem but not
t he whol e problem Political parties, though, have no
nore a constitutional right to exenption fromlimts on
contributions than do political action comrittees and, in

fact, Congress gave them much higher limts.
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CHI EF JUSTI CE REHNQUI ST: Thank you, GCeneral
Underwood. The case is submtted.
(Wher eupon, at 12:14 p.m, the case in the

above-entitled matter was submtted.)
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